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authority of the principal case and Lamed v. Central R. R. of N. J., supra, 
might now be decisive in many jurisdictoins. 



Conduct op Judge — Comments on Evidence. — State v. Overton, 88 
Atl., 689 (N. J.). — Held, that it is always the right and often the duty of 
the judge to comment on the evidence and give the jury his impressions 
of its weight and value, and such comment is not assignable for error as 
long as the ultimate decision on disputed facts is plainly left to the jury. 

The prevailing American rule is that instructions bearing on the weight 
of evidence are erroneous. Harkey v. State, 43 Tex. Crim., 100; Burt v. 
State, 72 Miss., 408; see State v. Main, 69 Conn., 123. So an instruction 
that the evidence of a certain witness should be received with a great deal 
of care was properly refused. Hronek v. People, 134 111., 139. An instruc- 
tion that greater weight should be given to the evidence of those witnesses 
whose means of knowledge was superior was error. Muncie Pulp Co. v. 
Keesling, 166 Ind., 479. An instruction that the preponderance of evidence 
is not to be determined merely by the number of witnesses on each side is 
error. McCoy v. Milwaukee St. Ry. .Co., 82 Wis., 215, 52 N. W., 93 (and 
cases there cited). But if the erroneous instruction is followed by another 
and correct one, then the jury is not misled and there is no error. Garske 
v. Ridgeville, 123 Wis., 503. . The English rule is that the judge may charge 
on matter of fact, it is stated by Lord Hale in his History of the Common 
Law, that the jury is to have the benefit of the observation of the judge 
both in point of law and in point of fact by way of direction. 2 Hale Hist. 
Com. Law (5th ed.), 147-156. The courts seem to be in much greater ac- 
cord on the proposition that the judge cannot instruct upon the weight of 
evidence than they are on the question of whether he can comment on it 
in any way, whether in the charge or not. In South Carolina, which is 
the only state having a constitutional provision against charging the jury 
on matter of fact, if has been held that a comment on the weight of evi- 
dence is erroneous even if the judge specifically states that the jury is not 
to be bound by his opinion. State v.. White, 15 S. C, 381. And some 
courts go so far as to hold that the judge cannot use any language in the 
hearing of the jury that can be construed into an expression of opinion 
on the weight of evidence. State v. Shuff, 9 Idaho, 115. He cannot assist 
the jury to remember whether certain evidence was offered or not. State 
v. Foster, 40 Atl., 939 (Del.) ; affirmed, 43 Atl., 265 ; see also U. S. v. 
Briggs, 19 D. C, 585. He cannot state the evidence in his charge. State 
v. Atkins, 49 S. C, 481 ; contra, Redding v. Ry. Co., 5 S. C, 69. There is a 
formidable line of authority opposing the doctrine just stated and holding 
that a judge may comment on the evidence within certain limits. He may 
make such comments as will enable the jury to see the relevancy and per- 
tinency of the evidence to the particular issue involved. People v. Fan- 
ning, 131 N. Y., 659. He may sum up the evidence. Driskill v. State, 7 
Ind., 338. And make such comment as his judicial discretion may dictate. 
State v. Valentine, 71 N. J. L., 552. But not to the prejudice of either 
party. People v. Bonds, 1 Nev., 33 ; State v. Stowell, 60 Iowa, 535. He 
should recalll and collate the testimony. State v. Gratton, 95 Me., 364. And 



374 YALE LAW JOURNAL 

it is error not to do so. State v. Brainard, 25 Iowa, 572. If there is no 
conflict, the judge may assume the evidence to be true and charge upon it 
directly without any hypothesis. Byron v. State, 117 Ala., 80, It is not 
error for the judge to refuse to charge the jury that they are not abso- 
lutely bound by the opinion of the court on matter of fact. People v. Haw- 
kins, 106 Mich., 479. The better rule seems to support the principal case, 
the courts in accord are of greater number than those contra and are in 
the older states. 



Copyright — Infringement — Equity. — Davies v. Bowes, U. S. Dis- 
trict Court, Southern District of New York, Nov., 1913. — Plaintiff em- 
ployed by and having been assigned the copyright privileges of the 
Evening Sun, wrote and published a short story under the caption, "News 
of the Theatres". The story was cast in the form of an actual occurrence 
to make it more "striking". One Kenyon, on reading the story, thought it 
was the statement of an actual occurrence, and from it constructed a play 
called "Kindling". Defendant produced the play. Plaintiff brought this 
action for infringement of copyright. Held, one who publishes news as 
fiction cannot obtain a valid copyright. 

It is well established in England that a newspaper is a subject of copy- 
right. Cote v. Newspaper Co., 58 L. J. Rep., 288; Trade Auxiliary Co. v. 
Protective Association, 58 L. J., 293. In the United States the contrary 
doctrine appears to prevail. Claton et al. v. Stone et al., Fed Case, 2872 ; 
Tribune Co. of Chicago v. Associated Press, 116 Fed., 126; Harper v. 
Shoppel, 26 Fed., 519. But news is not a subject of copyright. Stale ex 
rel Star Pub. Co. v. Associated Press, 159 Mo., 410. That which is de- 
signed to convey information or to explain is a proper subject for copy- 
right. Amberg File & Index Co. v. Shea, Smith & Co., 82 Fed., 314; Baker 
v. Selden, 101 U. S., 99. There can be no copyright in a publication whose 
effect is to encourage crime, or is indecent and pernicious per se, or in a 
dramatice composition which is grossly indecent and calculated to corrupt 
the morals of the people. Martinetti v. Maguire, 1 Deady, 216; Richard- 
son v. Miller, 3 L. & Eq. Rep., 614. Where there is a false pretense as to 
authorship, such transaction is a fraud on the public and defeats the copy- 
right. Byron v. Johnston, 2 Meriv., 29; Seeley v. Fisher, 11 Sim., 581. 
While this decision may be sound in denying the plaintiff a right to recover 
damages, it is clearly erroneous in holding that the plaintiff obtained no 
valid copyright, and is without authority to support it. In view of the 
authorities cited, the plaintiff would clearly be entitled to a copyright, but 
having obtained a copyright and having published his work as an account 
of an actual occurrence and without any notice of his copyright, or that it 
was only fiction, he ought not now be heard to complain. 

Husband and Wife — Contracts of Wife — Binding Effect. — Warden 
et ux. v. Middleton et XL., 161 S. W. (Ark.), 151. — Held, a married 
woman was not personally liable on a note executed by her for her hus- 



